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RECEIVED

BEFORETHE ILLINOIS CLERK’S OFFICE
POLLUTION CONTROLBOARD nrLILT 212095

GRAND PIER CENTER LLC, ) STATE OF ILLINOIS
AMERICAN INTERNATIONAL ) POItUtIOfl Control Board
SPECIALTY LINES INSURANCE CO. )
assubrogeeof GrandPierCenterLLC, )

)
Complainants! )
Counter-ComplaintRespondents,)

) PCB2005-157
V. ) (Enforcement)

)
RIVER EAST LLC, )
CHICAGO DOCK AND CANAL TRUST, )
CHICAGO DOCK AND CANAL COMPANY, )

)
Respondents, )

)
TRONOXLLC,

)
Respondent/ )
Counter-ComplaintComplainant.)

)

TRONOXLLC’S REPLY IN FURTHERSUPPORTOF ITS MOTIONTO
AMEND AFFIRMATIVE DEFENSESTO COMPLAINANTS’ COMPLAINT

RespondentTronox LLC (“Tronox”),’ in further supportofits Motion To Amend

Affirmative Defensesto Complainants’Grand Pier CenterLLC and AmericanInternational

SpecialtyLinesInsuranceCo., as subrogeeof Grand Pier CenterLLC, (collectively,

“Grand Pier”) Complaint, statesas follows:2

Tronox LLC was formerlyknownasKerr-McGeeChemicalCompanyLLC. A
Notice ofNameChangewasfiled with the Boardon October II, 2005.
2 Tronox LLC filed a combinedMotion To WithdrawCertainAffirmative Defenses

andfor Leaveto File Amendmentsto Affirmative Defenses.This Replyaddressesthe
Motion for Leaveto File Amendmentsto Affirmative Defenses.



I. Tronox’s Fifth Affirmative Defenseis Well-Plead

For its fifth affirmative defense,Tronox claimsthat its liability “if any,shouldbe

proportionatelyreducedbecauseComplainants’ownfault contributedto their injuries.”

AnswerandAffirmative DefensesofKerr-McGeeChemicalLLC, at 11 (filed June13,

2005). GrandPier arguesthat this defenseis not well-pleadbecauseit allegedlydoesnot

“give color” to GrandPier’sallegationsthat GrandPierwasan “innocentpurchaser”and

uninvolvedin “the impropertreatment,storage,disposalor dischargeofthorium

contaminationat theRV3 Site.” GrandPier’s Responseto Motion for Leaveto Amend

Affirmative Defenses,at 2 (filed Oct. 11, 2005) (citing GrandPier’sComplaint¶30).

However,Tronox’s affirmative defenseis not a denialof, but ratheris compatiblewith,

thoseallegations,which haveno bearingon whetherGrandPier took actionsthat

contributedto theexposureof thorium attheRV3 Site andthus contributedto GrandPier’s

owndamages.

In assertingits fifth affirmative defense,Tronox alleges,amongotherthings, that

(1) GrandPier’spropertywas protectedby a “pavementcovering” that “acted as a shield

to preventhumanexposureto the ‘gamma radiation’ associatedwith thorium residues,”(2)

in “January2000,GrandPierbeganto removethepavement... to preparefor

constructionof acommercialbuilding,” and (3) “[o]nly by removalof thepavementand

excavationof the site for constructionof a commercialdevelopment,wasthe public andthe

environmentexposedto the risk ofthorium.” Tronox LLC’s CombinedMotion to

WithdrawCertainAffirmative Defensesandfor Leaveto File Amendmentsto Affirmative
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Defenses,at 3 (filed Sept.22. 2O05).~Theseavermentsdo not denyTronox’sallegations;

rathertheyasserta new matter--Tronox’senvironmentallyhazardousactivities -- which

defeatsTronox’sclaim. Thus, Tronox’sfifth affirmative defense“gives color [to Grand

Pier’s] claim and thenassertsa newmatterby which [GrandPier’s] apparentright is

defeated.” SeeFerrisElevatorCo.. Inc. v. Neffco. Inc., 285 Ill.App.3d 350, 354, 674

N.E.2d449,452(3d Dist. 1996).

II. Tronox’s Sixth Affirmative Defenseis Well-Plead

GrandPier accusesTronox of pleadingits sixth affirmative defense-- that

GrandPier’s “claims are barred,in whole or in part,becauseof thepreceding,intervening

and/orsupersedingactsof third partiesor becauseof eventsover which [Tronox] hadno

control”4 -- in badfaith. SeeGrandPier’s Responseto Tronox’s Motion to Amend

Affirmative Defenses,at 3. GrandPier’s positionis at oddswith itself. GrandPierfirst

assertsthat it cannotdiscernwhat third partyactionsareat issue in Tronox’s sixth

affirmative defensebecauseTronox allegedly“fails to specificallypleadwhat actsofwhat

third party” give rise to thedefense. Id. In thenextsentence,however,GrandPier is

sufficientlyconfidentthat Tronoxhad “control” over the third-partyactsto accuseTronox

ofbadfaith for allegingotherwise*

Indeed,USEPA hasindicatedthat “whenGrandPier strippedtheconcreteoff” and
beganconstructionactivities, “[t]hat’s whatcreatedthe imminentandsubstantial
engagement(sic) that theagencyrespondedto.” TranscriptofOral Argumentbeforethe
LAB, at 44 (PetitionNo. CERCLA 106(b)04-01) (June16,2005),attachedheretoas
Exhibit A.

Answerand Affirmative Defensesof Kerr-McGeeChemicalLLC, at 11 (filed June

13, 2005).
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Moreover,Tronox’s sixth affirmative defenseis well-plead. For example,

Tronox specificallyalleged,amongotherthings, that “[nleither GrandPier norany

consultantto GrandPierconducteda file searchat theEPA to learntheparticularsof the

then-ongoingcleanupactivities”on adjacentproperty,andthat, “[allthough GrandPier

and/orits consultantsandcontractors,conductedsubsurfaceboringsat the200 EastIllinois

Streetsite, none wasaddressedto thepossibility of thorium residues[.]” Tronox’s

Amendmentto CertainAffirmative Defenses,at 2 (filed Sept.22, 2005).

WhetherTronox had “control” over theseandotheractionswhich

contributedto theenvironmentallyhazardousconditionson GrandPier’sproperty,is a

matterfor hearingbeforetheBoard in duecourse,not for accusationsofbadfaith premised

onhunchesaboutwhatthe recordwill show. Indeed,Tronox did not know that Grand

Pier’spropertyhadundergroundthorium depositsuntil afterGrandPier strippefithe

asphaltfrom its property. GrandPier speculatedon a multi-million dollar development

adjacentto an ongoingmulti-million dollar cleanupof radioactivematerialthatwasteing

undertakenby public orderof USEPA. GrandPier is a sophisticatedparty andits

principal. RaymondChin, is a trainedengineer. GrandPierhiredconsultantsand

contractors. It conductedsoil boringson its property. Tronox couldnot haveanticipated

that GrandPier, its consultants,andcontractorswould fail to investigatethe possibilityof

thorium contaminationon GrandPier’s property. Indeed,evenUSEPAhascalledGrand

Pier’sfailure to include samplingfor thorium aspartofits environmentalassessments

“surprising.” USEPA’s CommentsUponEAB’s PreliminaryDecision,at 3 (Oct. 5,

2005),attachedheretoas Exhibit B.

III. Tronox’sSeventhAffirmative Defenseis Well-Plead

Tronox’sseventhaffirmative defense-- that “[b]y their actions,
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Complainantsknowingly andvoluntarily assumedthe risk of incurringany allegeddamage

theymayhavesufferedandarethereforeprecludedfrom recovery”5 -- is compatiblewith

GrandPier’sallegationsaboutits purchaseof theRV3 Site andits involvementin disposing

of thorium at thatsite. S~GrandPier’sResponseto Tronox’s Motion to Amend

Affirmative Defenses,at 3-4. Tronox’s seventhaffirmative defenseallegesthat GrandPier

oughtto havetakena moresoberapproachto thepossibility of thoriumcontaminationon

GrandPier’s property. Ratherthanpressingaheadwith thedestructionoftheprotective

asphaltshield,GrandPier ought to havefirst investigatedwhetherthe site contained

undergroundthorium deposits. By choosingto move forwardin the faceof knowablerisk,

GrandPier voluntarily assumedthe risk of incurring its allegeddamage.6

IV. Tronox’sEighth Affinnative Defenseis Well-Plead

Tronox’seight affirmative defense-- “that Counts I, II, andIII of the

Complaintarepreemptedby Section113(0(2)of theComprehensiveEnvironmental

Response,Compensation,andLiability Act”7 -- is well-pleadbecause,amongotherthings,

Tronoxallegedthat it enteredinto at leastonesettlementwith USEPA with respectto

GrandPier’sproperty. ~, ~ CounterComplaint¶16(filedJune13, 2005) (“Pursuant

to aconsentdecreeunder§ 107 of CERCLA [Tronox] hasreimbursedEPA approximately

AnswerandAffirmative Defensesof Kerr-McGeeChemicalLLC, at 11.
6 GrandPieralsoarguesthatTronox’sseventhaffirmative defense,evenif well-
plead,is not an appropriatedefense.GrandPier doesnot cite any authorityon thatpoint
andits bareopinionon thesubjectshould notbe sufficient to strike a well-pleaddefense.

Tronox’sAmendmentto CertainAffirmative Defenses,at4-5 (filed Sept.22, 2005
as attachmentExhibit B to Tronox’sCombinedMotion To WithdrawCertainAffirmative
Defensesandfor Leaveto File Amendmentsto Affirmative Defenses).
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$130,000for its costsof oversightand responsewith respectto the200 East Illinois Street

site.”).8

V. Tronox’sNinth Affirmative Defenseis Well-Plead

GrandPier hasmisread,andthereforemisunderstood,Tronox’sninth

affirmative defense,whichstatesas follows: “With respectto Counts I, II, andIII of the

Complaint,[Tronox] is entitled to contributionprotectionunder[CERCLA section

113(0(2)] Amendmentto CertainAffirmative Defenses,at 5 (emphasisadded).

GrandPier misreadsthis defenseto statethatTronox “is entitled to contributionunder

CERCLA section113(0(2).” GrandPier’s Responseto Motion for Leaveto Amend

Affirmative Defenses,at4 (emphasisadded);seealso14. at 4-5 (“a contributionaffirmative

defenseis unavailable”)(emphasisadded). Noneof GrandPier’sremarksare directedto

Tronox’sninth affirmative defensedefense,asthat defenseproperlyis read.

CONCLUSION

For thereasonsaboveandthoseset forth in theMotion for Leaveto

AmendAffirmative Defenses,Tronoxrespectfullyrequeststhat theBoard grant

Tronox’smotion to amendits affirmative defenses.

Respectfullysubmitted,

TRONOXLLC

By:___
of its Att2fteys

8 Tronox incorporatedandadoptedin its affirmativedefensesthespecificfactual

avermentscontainedin its Counter-Complaint.$~Amendmentto CertainAffirmative
Defenses,at 1.
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Michael P. Connelly
GarrettC Carter
ConnellyRoberts& McGivney LLC
OneNorth Franklin Street
Suite 1200
Chicago,Illinois 60606
(312)251-9600

PeterJ. Nickles
J.T. Smith II
ThomasE. Hogan
COVINGTON & BURLING
1201 PennsylvaniaAve.,N.W.
Washington,D.C. 20004-2401
(202)662-6000

Attorneysfor RespondentTronox LLC
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ORIGINAL
BEFORE THE ENVIRONMENTAL APPEALS BOARD

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

IN THE MATTER OF:

WASHINGTON, D.C.

x

GRAND PIER CENTER, LLC

Petition No.

CERCLA 106(b) 04-01

x

Thursday, June 16, 2005

Environmental Protection Agency
Courtroom 1152
1201 Constitution Avenue, N.W.
Washington, D.C.

The oral argument in the above-entitled

matter convened, pursuant to notice, at 10:00 a.m.

BEFORE
ANNA L. WOLGAST, EDWARD E. REICH

and KATHIE A. STEIN
Environmental Appeals Judges

MILLER REPORTING co., INC.
735 - 8TH STREET, S.E.

WASHINGTON, D.C. 20003
(202) 546-6666

svs

SG
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APPEARANCES:

On behalf of the Petitioner:

DANIEL C. MURRAY, ESQ.

On behalf of the U.S. EPA, Region 5:

MARY FULGHUM, ESQ.
CATHLEEN MARTWICK, ESQ.

ALSO PRESENT:

FREDERICK S. MUELLER
Present with Counsel for Petitioner

EURIKA DURR, Clerk
Environmental Protection Agency

QQalflra

ORAL ARGUMENT PAGE

Daniel C. Murray, On behalf of the

Grand Pier Center, LLP 4

Mary Fulghum, On behalf of the

Environmental Protection Agency 28

Rebuttal Argument by Daniel Murray
On behalf of the Grand Pier

Center, LLP 49

MILLER REPORTING CO., INC.
735 - 8TH STREET, S.E.

WASHINGTON, D.C. 20003
(202) 546-6666
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1 that we need to operate within the determinations

2 that you made in issuing the order, since the order

3 is the premise for the petition?

4 MS. FULGHUM: I certainly believe that the

5 order does include the facility but I think that if

6 you disagree with me, the purpose of 106(b)

7 petitions are to determine the liability and

S because of the exigent circumstances at the time

9 and the very best information that we had at that

10 time was that they were the owner of the site and

11 we were trying to differentiate their status from

12 the status of River East and Kerr-McGee, who were

13 also respondents to this amended order.

14 JUDGE WOLGAST: Does that mean that we

15 could also take up issues of divisibility even

16 though that wasn’t raised by the Petitioner in this

17 case?

18 MS. FULGHUM: I noted in regarding

19 Marblehead although apparently divisibility wasn’t

20 raised by the town of Marblehead. It wasn’t

21 annunciated in the brief or oral argument. I

22 believe, if I correctly remember that footnote that

MILLER REPORTING co., INC.
735 - 8TH STREET, 5.5.

WASHINGTON, D.C. 20003
(202) 546—6666
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1 the board did consider divisibility. In this

2 instance, there’s been no showing of how this harm

3 can be divided.

4 I would urge that when Grand Pier stripped

5 the concrete off it’s side, engaged in the

6 potholing, the removal of obstructions, to allow

7 the caisson drills to operate adjacent to the right

S of ways. There were nine caissons placed along

9 columbus right of way itself. Their work abutting

10 the Columbus Drive right of way which exposed

11 materials and worked in the Columbus Drive right of

12 way before we even got to the site.

13 That’s what created the imminent and

14 substantial engagement that the agency responded

15 to. And that imminent and substantial endangerment

16 continued after they did their gray beam

17 construction in the sidewalk right of way. It

18 might be helpful at this point to show you an

19 exhibit.

20 This is our attachment--six, figure one.

21 This exhibit was provided to the U.S. EPA by Grand

22 Pier. It’s a construction drawing to show the

MILLER REPORTING CO., INC
735 - 8Th STREET, S.E.

WASHINGTON, D.C. 20003
(202) 546-6666
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BEFORE THE ENVIRONMENTAL APPEALS BOARD

UNiTED STATES ENVIRONMENTAL PROTECTIONAGENCY - Al: p ‘~

WASHINGTON, D.C.
‘i ~ i;%j~.,~

)

)

IN THE MATTER OF:
)

Grand Pier Center, LLC ) CERCLA106(b) Petition No. 04-01

)

________________________________________________________________________________ )

RESPONDENT’SCOMMENTS UPON

ENVIRONMENTAL APPEALS BOARD PRELIMINARY DECISION

In accordancewith the United StatesEnvironmental Appeals Board (the “Board”) Order

datedAugust 18, 2005,Respondent,U.S. EPA,Region 5 respectfully offers the following

commentsupon thePreliminaryDecision.

I. GrandPierAssertedit wasnot a CERCLA 107(a)“Operator.”

Theopeningparagraphof theBoard’sPreliminaryDecisionexplainsthat “GrandPier’s

petition focuseson thescopeof liability ofa presentownerunderCERCLA Section107(a).”

U.S. EPA,Region5 agreesthat is a conectstatement.In its Petition,however,atpages6-7,

C. Groundsfor Reimbursement,paragraph20 a. andb., GrandPierexplicitly assertedthat it was

“never” theoperatorof theoff-site sidewalkarea.Also, in thePreliminaryDecision,atpages20-

21, in I. Background,C. ProceduralHistory, the Boardstatesthat GrandPier argues“...becauseit

is not anownerofthe ‘off-site sidewalkarea’ it wasnot liable This proceduraldiscussion

shouldalso reflect thatGrandPier’sPetitionexpresslyassertedit wasnot an operatoroftheoff-

sitesidewalkarea. HadU.S. EPA, Region5 declinedto respondto GrandPier’sassertionthatit

wasnot an operator,theBoardor any reviewingcourt,may nothavelookedfavorablyuponthe

~HIBff



intendedonly to reflect,as Attachment9, pageii stated,that “[f]or mostof this [the 20th]

centurythestudysite was part of a very longeast-westcity blockwithout crossstreets.The

ColumbusDrive andMcClurg Court extensionswereonly extendedacrossthe siteduring the

last decade.” Notethat the “study site” referencedin Attachment9 is the 316E. Illinois, River

Eastsiteimmediatelyeastof the ColumbusDrive extension.The LindsayLight Companydid

not own the 316 E. Illinois Streetpropertyor the GrandPierproperty. During the LindsayLight

Company’soperation,however,that“very long east-westcity block” encompassedboth the

present-dayGrandPierpropertyandthe adjacent316B. Illinois property. Thefact that the

propertieswerecontiguousduring theLindsayLight Company’soperationswas of particular

interestto U.S. EPA,Region5 becauseof the likelihood thatmaterialswould havebeen

transferredbetweenthe two operatingLindsayLight Companyfacilities acrossthepresent-day

GrandPierproperty. It alsomademoresurprisingthe fact that GrandPier’senvironmental

assessmentsdid not includesamplingfor thorium.

The Board’sPreliminaryDecisionat page10, I. Background,B. FactualBackground,1.

Descriptionof the Site,discussesthe historyof theownershipof thepropertyatissue,i.e. the

approximately10’ wide by 46’ longby 8’ deepoff-site sidewalkareafor which GrandPier

soughtreimbursement.Although thepropertyat issuewasnot ownedby theLindsayLight

Company,it is part of the facility (as definedby CERCLA) whereLindsayLight Company

thoriumwastescameto belocated, Theonly propertythatthe LindsayLight Companyowned

wasthe LindsayLight Building at 161 B. Grand. It shouldbeclarifiedthatthe propertyat issue

in this caseis locatedin Chicago’sStreetervilleneighborhoodwherethe LindsayLight Company

operatedfrom 1904 until thel93O’s andthat the propertyatissuewasoncepart of along east-
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CERTIFICATE OF SERVICE

I, Lynne Pudlo, a non-attorney, being first sworn on oath, depose and state that I
servedtheattachedTRONOXLLC’S REPLY IN FURTHER SUPPORT OF ITS
MOTION TO AMEND AFFIRMATIVE DEFENSES TO COMPLAINANTS’
COMPLAINT on theattorneysofrecordby mailing trueandcorrectcopiesin a properly
addressed,sealedenvelopewith appropriatepostageaffixed anddepositingsamein the
U.S. mail locatedat OneNorth Franklin Street,Chicago,Illinois, before 5:00p.m. on
October21,2005.

Subscribedand swornto
before me October 21, 2005.

blic


